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COMMENTS

U S WEST Communications, Inc. ("U S WEST"), through counsel
and pursuant to the Federal Communications Commission’s
("Commission") Public Notice,' hereby submits its comments on
the Joint Petition for Rulemaking and Request for Establishment
of a Joint Board ("Joint Petition") filed by the Consumer
Federation of America ("CFA") and the National Cable Television

Association ("NCTA") on April 8, 1993.°

I. INTRODUCTION AND SUMMARY

Petitioners express alarm that the Commission has allowed

Lanal aynkrarnnnvyd ng e "TRNH) +1q pynraad saith _Widps Nd 1 1bons

(or "VDT") proposals prior to a comprehensive revision of Part 32

(uniform system of accounts), Part 36 (jurisdictional

'Public Notice, DA 93-463, rel. Apr. 21, 1993.
’Amendments of Parts 32, 36, 61, 64 and 69 of the

Commission’s Rules to Establish and Implement Regulatory

Procedures for Video Dialtone Service, Joint Petition for
Rulemaking and Request for Establishment of a Joint Board, RM-

8221, filed Apr. 8, 1993.
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separations), Part 61 (tariffs), Part 64 (regulated/nonregulated

cost allocation), and Part 69 (access charges) rules.3

Petitioners ask the Commission to hold in abeyance all pending

Section 214 Applications to provide VDT service and to refrain

&

from accepting any new VDT applications. Petitioners have one

goal in filing their Joint Petition -- to delay the introduction
of competitive VDT services.

U S WEST does not disagree with the view that significant
revisions in Commission rules are necessary as telecommunications
and video markets merge and competition becomes the norm in both
markets. However, U S WEST opposes the Joint Petition for a
number of reasons, including:

- Video Dialtone has yet to be defined, other than
conceptually. At the present, it is impossible to
identify either a service or network architecture that
can be clearly classified as Video Dialtone =-- because
nothing yet exists.

- Adoption of VDT-specific rules at this stage of
development would limit creativity and effectively
dictate the outcome for better or for worse.

- With cable providers entering telecommunications
markets and telephone companies entering video service
markets, it is more and more difficult to rationalize
totally different regulatory regimes for telephone
companies and cable companies.

- U S WEST believes that, as much as possible, outcomes
should be dictated by the marketplace, not by
regulators. The Commission has already limited LEC
participation in the video marketplace through the

3Joint Petition at 2-4.

414. at 5.
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necessary in approving LEC Section 214 Applications. It would be
premature to institute an all-encompassing rulemaking to
accommodate Video Dialtone -- when not a single customer has yet
had an opportunity to purchase "this service" nor has any LEC had
the opportunity to provision it. It is no understatement to say
that Video Dialtone is in an experimental stage. It would be a
waste of the Commission’s limited resources to grant the Joint
Petition and to institute the broad rulemakings at the present
time. Given this position, U S WEST now makes more specific

comments on the Joint Petition in the sections which follow.

II. c 14 N OF V Is SARY

In the multi-billion dollar market for delivering video
entertainment services to the home, U S WEST has no market share
within its telephone services area -- Zero. This is quite
different from the situation in which U S WEST usually finds
itself -~ where competitors assert that U S WEST must be
subjected to extensive requlatory rules and constraints because
either it is the "dominant" provider or it has control over
"bottleneck" facilities which its competitors must use. These
same competitors assert that they should not be subject to any
regulation because they lack market power (i.e., nondominant
providers) and do not control "essential" facilities. In the
case of Video Dialtone, U S WEST has no market power or even
market presence in either the delivery or provision of video

services to the home. If and when U S WEST begins providing VDT
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service, it can only be classified as a "nondominant" provider.
U S WEST finds it ironic that NCTA, the representative of
entrenched'® CATV interests, is a party to the aforementioned
Joint Petition which calls for imposing additional constraints on
U S WEST and other LECs which will delay, if not preclude, video
services competition.

If the tables were turned and non-LEC entities were
proposing to offer VDT service, U S WEST is confident that the
Commission would not find price regulation to be in the public
interest -- since the new entrants would have no market power and
could not control price. This is exactly the situation in which
U S WEST finds itself with respect to Video Dialtone. The price
of VDT is effectively controlled by the price which the
franchised cable operator charges for its service. As such,
rather than devoting attention to the Joint Petition, the
Commission should be addressing the issue of how it can ensure
that LEC-provided VDT service will not be subject to traditional

pricing and other regulatory constraints.

Yrhe fact that a carrier may be found to be a "dominant"
provider of services in one market does not imply that it cannot
be classified as a "nondominant" provider in another market. The
Commission found AT&T to be a nondominant provider of non-IMTS
(International Message Telephone Service) even though AT&T was
found to be a dominant provider of IMTS. See International

QQmEQELIA_Q_QQIILQI_EQLLQiQE, 102 F.C.C. 2d 812, 830-38 (1985);

§gg;i9n_21s_gi_;ng_Q9mmnniga;ign§;agL;:gz_gu;ng;izz_tg_gggu;zg
c ines , Nos. W-P-C=-6622 and

certain lines of Western Upion Corporation
I-T-C-90-163, Memorandum Opinion and Order, 6 FCC Rcd. 115
(1990) .
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To a large degree, the future of VDT service as a
competitive alternative to existing cable service is in the hands
of the Commission. Rather than imposing insurmountable
regulatory barriers as Joint Petitioners propose, the Commission
should recognize that VDT service is a competitive service and
that LECs have no market power in the market for the delivery of
video services to the home. Not only is price regulation of VDT
service unnecessary, but the Commission should refrain from
imposing anything more than the type of "streamlined" regulation
which it applies to nondominant providers.

III. THE ONLY REGULATORY ISSUE OF SIGNIFICANCE FOR VIDEO DIALTONE
SERVICE IS COST ALLOCATION

The cross-subsidization concerns expressed by Petitioners
are nothing new -- they apply to a wide range of regulated
services. Similar concerns are raised by LEC opponents on a
regular basis in petitions to reject tariffs for competitive

services. The inevitable allegation is that insufficient
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cross-subsidizing competitive products/services.

The only costing/pricing regulatory issue of importance for
VDT is the assignment of joint and common costs between video and
telephony. Without market power, pricing and pricing-related

issues are of no import for LEC VDT services. If LECs propose a
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architecture,'' where there are discrete facilities for VDT and

telephony, the cost allocation issues become even less

sianifjcant. The benefit of havina a "parallel" VDT _architecture

is that such an architecture establishes the "outer" limits for
cost allocation in truly integrated architectures where voice,
data, and video are provided over the same transmission path.

Clearly, it would be unfair and unwise to assign more costs
to video under an integrated architecture than it would bear
under a "parallel" or "stand-alone" VDT architecture. Such an
approach to cost allocation could force VDT providers to
establish separate networks even though that might not be the
most economical alternative in the long run. Over assignment of
costs to video services provided through an integrated network
would harm all parties, including basic ratepayers who would
benefit through the sharing of common and joint costs.
IV. CAPACITY-BASED COST ALLOCATION METHODOLOGIES ARE

(8] T N D _ENVIRO T

If VDT service becomes a viable service offering, it is
likely that at some point in the future the Commission will find
it necessary to revise its relevant cost allocation rules,
including jurisdictional separations. By that time, in all
likelihood, voice, data, and video will be provided on an

integrated basis over a broadband network. With integration,

"see U S WEST Request for Special Temporary Authority to
Begin Construction in Advance of Section 214 Certification
(letter from L. Ford, U S WEST, to J. Keegan, FCC), dated May 12,
1993.
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individual service costs will be determined largely by cost
allocation methods. The Commission can halt LEC VDT efforts in
their tracks by continuing to use procedures and methodologies
that have evolved in a "narrowband" copper-based environment.

When the Commission determines that its cost allocation
rules must be revised, it cannot look at cost allocation in
isolation -- but must also look at the cost characteristics of
the underlying network facilities. The cost characteristics of
fiber and coaxial cable, which are the basic transport media for
today’s broadband networks, are quite different from copper
cable. With copper, there is a direct relationship between cost
and capacity (i.e., per-unit costs decline with increased
capacity, but only so much). Capacity on any given copper
facility is limited -- multiplexers and other electronics have
expanded this capacity, but there is still a definable limit.

Optical fiber has quite different cost characteristics.
Theoretically, capacity is limitless. Today a strand of fiber
has a capacity of 2488.32 megabits (0C-48); with photonic
improvements this capacity is expected to double in the near
future. Clearly, the cost characteristics of broadband networks
are quite different from traditional narrowband telephone
networks. As such, it would be inappropriate to use traditional
cost allocation methodologies to assign costs between integrated
services on the basis of the amount of capacity used. Services
such as video transport which use large amounts of capacity would

be assigned virtually all the costs of a broadband network if
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V. WITH PRICE CAP REGULATION, COST ALLOCATION BECOMES
IRRELEVANT

Much of Joint Petitioners’ argument is based on a rate of
return regulatory model which no longer applies to price cap LECs
in the interstate jurisdiction. With incentive-based price cap
regulation, the issue of cost allocation comes into play in only
two instances: 1) in determining whether the price of a "new"
service is unreasonable in violation of Section 201(b):'? and
2) in a Section 208" complaint where a party alleges that a
service is priced unreasonably. Other than these two instances,
cost allocation has no regulatory role in determining the price
of a service under price cap regulation. The Commission’s price
cap formula in conjunction with price cap indices ("PC1i") for
individual basket and service band indices ("“SBI") for individual
service bands determine the limits of LEC pricing during any
given tariff year. If the Commission treated VDT as a
competitive service, free of any price regulation, as U S WEST
suggests, VDT could not have any impact on the prices of any
other U S WEST service subject to price cap regulation.

Petitioners’ cost allocation argument is a "red herring"
that is largely meaningless in a price cap regulatory regime.
The public is already reaping the benefits of price cab
regulation. The manner in which costs are allocated between VDT

and other services within the interstate jurisdiction cannot

1247 uy.s.c. § 201(b).

347 u.s.c. § 208.
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regulation. What can be harmed is video services competition.

If the Commission "falls prey" to Joint Petitioners’ arguments
and assigns a disproportionate share of joint and common costs to
VDT service, thereby forcing LECs to overprice VDT service, Video
Dialtone will never get off the ground and there will be no
facilities~based competition in the video services market.

VI. THE COMMISSION’S EXISTING PART 64 RULES AND ONA REQUIREMENTS
ARE SUFFICIENT TO PROTECT AGAINST CROSS-SUBSIDIZATION

BETWEEN REGUIATED AND UNREGULATED SERVICES

In its Computer Ingquiry III and Joint Cost proceedings, the

Commission devoted a large share of its efforts to addressing the
issues of cross-subsidization and discrimination.' The

results of these efforts are the current Part 64 cost allocation
rules and open network architecture ("ONA") rules. The
Commission specifically designed these rules for situations such
as VDT where there is an underlying basic service -- the basic
Video Dialtone gateway -- and enhanced services employing the

basic service.” 1In its Further Notice proposing the two-level

—"#

regulatprv framewark for JYpT. the Commission reouested comments

T

mmiss Rules and R 3 m 2 yuiry),
Phase I, 104 F.C.C. 2d 958, 1018-77 Y 111-240 (1986), Phase II,
2 FCC Rcd. 3072, 3082-86 99 72-101 (1987), 3 FCC Recd. 1150, 1158-
61 Y9 58-84 (1988): ion o s u e one
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explicitly identify the costs associated with VDT service.?
Petitioners’ assertion that existing accounting rules provide "no
method for separately determining the costs of video and
telephone services" is unfounded.?”® Telephone ratepayers are
adequately protected. No public interest objective would be
served by halting the processing of LEC Section 214 Applications
for VDT service as Joint Petitioners suggest. Delay would serve

only the competitive interests of franchised cable operators, not

the public interest.
VIII. CO USION

As the foregoing demonstrates, Joint Petitioners have only
one objective -- to delay the introduction of competitive VDT
service. Joint Petitioners’ Petition for Rulemaking is a

smokescreen. Only the private interests of franchised cable

%y s WEST has established procedures to track all

investments and expenses associated with the construction of

- " Video Dialtone facilities covered bv_its Rermest for Svecial
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operators would be servad, not the public interest. As such, the
Commission should deny the Joint Petition.

Respectfully submitted,
U S WEST COMMUNICATIONS, INC.

v Lo T Homonnr

s T. Hannon
19th Street, N.W,
Suite 700
washington, D.C. 20036
(303) 296-0239

Its Attorney

Of Counsel,
Laurie J. Bennett

May 21, 1993
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I, Kelseau Powe, Jr., do hereby certify on this 21st day
of May, 1993, that I have caused a copy of the foregoing
COMMENTS OF U 8 WEST COMMUNICATIONS, INC. to be mailed via first

class mail, postage prepaid, to the persons named on the attached

A

Kelseau Powe, Jr

service list.

* via elive






